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SOME CONSTITUTIONAL LIMITATIONS ON THE JUDI- 
CIARY. 



In recent years sharp differences of opinion have arisen in 
national politics, touching vital questions in the administration 
of civic afifairs, provoking on one side the charge that certa!in 
radical reforms will sweep away the safeguards of constitutional 
right, and on the other, the equally serious chairge that those who 
oppose such reforms are allowing the letter of the constitution to 
kill the spirit of human progress. It is not my purpose to ap- 
pear as an advocate for either of these conflicting sides. So 
much patriotism, so much justice, so much intelligence may be 
found on both sides and that without regard to the label of the 
political party to which any one of these contestants belongs, 
that it would be useless to undertake a discussion of any of the 
questions which separate the statesmen of this country in their 
present day controversy. In my judgment, however, the time 
is fully ripe to examine anew the limitations, if any such exist, 
fixed by the constitution, upon the cause of human progress, 
and to see how far that instrument acts in restraint of the ad- 
vancement of the moral and physical welfare of those who owe 
it their allegiance. 

If such an examination shall disclose the fact that the cause 
of civic righteousness may be worked out without any impair- 
ment of the principles of constitutional government, then the 
conflicting claims of these rival camps will appear to be merely 
two views of the same object, apparently different only because 
the view-point is not the same. 

If on the other hand it shall appear that these views are nec- 
essarily conflicting, then the statesmen of the day will be put to 
an election, either to broaden the lines of the constitution, or 
forego the proposed civic reforms. I do not allow myself, for 
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an instant, to entertain a third supposition that thfese civic re- 
forms will be carried out over the dead body of the constitution. 

The first of these alternatives need not alarm us. 

If the demands of a true progress require a widening of the 
lines of the constitution, or conferring a power the people have 
heretofore reserved to themselves, the fundamental law furnishes 
ample, justification for its own enlargement. Indeed the consti- 
tutions^ with which you and I are most concerned specifically 
provide for their own amendment. 

Pennsylvania's first constitution, adopted in 1776, declared, 
"that the people of this State have the sole, exclusive and in- 
herent right of governing and regulating the internal police of 
the same;" while in that of Kentucky is written "all power is 
inherent in the people and all free governments are founded on 
their authority and instituted for their peace, safety, happiness 
and the protection of property;" and the shield under which 
we all rest bears this inscription : "The powers not delegated 
to the United States by the Constitution nor prohibited to it by 
the States, are reserved to the States respectively or to the peo- 
ple." Just how this ultimate sovereign shall work out his own 
salvation — whether by recalling the powers he has specifically 
conferred and exercising them without the aid of selected agen- 
cies, or whether by restricting those agencies within narrower 
lines — it is not my purpose now to inquire. That he has the 
pozcer to tear up the power of attorney he has executed, no one 
doubts ; that it would be wise for him to do so, few of us be- 
lieve. 

Let us all assume that our neighbors have the same desire 
to work for the uplift, moral, physical and intellectual of our 
nationalism, new or old, as we have ourselves ; and we will find 
that the means for the accomplishment of that end seems com- 
paratively a little thing. We are entitled to our differences of 
opinion, whether a pure democracy or a representative govern- 
ment will best efifect the betterment of our entire people, so long 
as we bend our energies to the accomplishment of the end and 
do not waste our power in a useless debate over the comparative 

1. Pennsylvania and Kentucky. The writer was addressing the bar 
of the former state. 
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value of the means. For myself, I prefer to think that our con- 
stitution is no stone wall barring human progress, but a vital 
germ containing within itself the "promise and potency" of all 
that makes for human liberty. 

In my judgment, a clear definition of the powers of govern- 
ment is the only safeguard at present needed to prevent en- 
croachment by one branch of the government upon the others. 
In a people manifesting such widespread intelligence and uni- 
versal patriotism, usurpation of power does not rise generally 
from a conscious purpose on the part of the usurper, so much 
as it does from a vague conception of his own rights and duties. 
I do not feel that any apology is due in a company of lawyers 
for asking them to take up with me frankly, some fundamental 
principles of government, which notwithstanding their elemen- 
tary character, seem to have been ignored or forgotten. I am 
going to go over briefly some limitations imposed by the con- 
stitution upon the judiciary j with a view to providing some so- 
lution for the unfortunate differences of opinion, to which I 
have referred. I say unfortunate, but really all sharp discus- 
sions of questions of law or questions of statesmanship, result 
ultimately in the correct solution of the problems involved. Let 
me illustrate: You see two of our learned profession present- 
ing a case in court. They contend apparently for conflicting 
views. Note how carefully they examine the witnesses and sift 
the accuracy of their testimony by cross-examination. Observe 
how profoundly they argue to the court the principles of law 
applicable to the case, and then listen to their arguments to the 
jury. You would think them intellectual gladiators thirsty for 
each other's blood. But note the outcome; out of the lust of 
battle emerges God's truth, and the more thorough the strife 
and skillful the combatants, the surer is the issue to mark the 
eternal justice of the case. 

Justice as rarely emerges from e.v parte proceedings as truth 
blossoms in an affidavit. 

In order to determine just how far judicial power was con- 
ferred and limited by the original constitutions of the colonies, 
it will be necessary very briefly to undertake to get the colonial 
view-point. It is very hard for us in this twentieth century to 
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realize the conditions which confronted the thirteen struggling 
colonies at thfe time when they made their stand for liberty 
against the tyranny of George III. It is very much our habit, 
inculcated by Mr. Jefferson's masterly indictment against that 
sovereign, to think that the conditions which resulted in the sev- 
erance of the colonies from the mother country, arose in some 
way from usurpations by the King and resulted in a personal 
protest against him. While it is true that much of the hardship 
under which the colonists labored was traceable directly. to the 
exercise of power by that sovereign, which a wise monarch would 
have allowed to lie dormant, students of history will recognize 
the fact, that the so-called abuses of power were not abuses, 
but were in the main in the line of recognized powers of the 
British sovereign, and that many of the counts in the indictment 
drawn against him by Mr. Jeflferson, were demurrable from the 
standpoint of the lawyer, however sound they were from the 
standpoint of the statesman. 

The English Parliament has been characterized by an old law- 
writer of recognized standing, as "the highest and most honor- 
able and absolute court of justice in England." The House of 
Lords not only sits as the highest court of appeals in Great Brit- 
ian, presided over by the chief law lord of the government, but 
it was within the recognized jurisdiction of that body to try 
originally issues of fact when its members were indicted for fel- 
ony. The Parliament had further jurisdiction to hear and de- 
termine upon petition, any grievance presented to it, although 
such hearing might involve the ascertainment of facts and the 
creation of law applicable to those facts. When a subject pre- 
sented to Parliament a grievance by petition, if the petitioner 
satisfied that honorable body that he was entitled to some re- 
lief, but that there was no antecedent law applicable to his case, 
they granted him the relief, and the law enacted for that purpose 
was called a private act ; and this, although the courts may have 
rendered vjudgment against the validity of his claim. Sovereignty 
could go no further. Summoning, proroguing and dissolving 
this omnipotent body was within the sovereign will of the King 
himself. When the body met, the King in person or through 
the mouth of his Lord Chancellor, the keeper of his conscience, 
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opened the sitting with an address outlining to the body the leg- 
islation he deemed desirable. The King was an integral mem- 
ber of the Parliament. A statute passed in the 12th and 13th of 
Charles II, immediately after the restoration, made it highly 
penal for any one to affirm that the Parliament could enact a 
law without the concurrence of the King. He exercised a veto 
power upon the Commons' selection of a presiding officer. So 
apprehensive was his sovereign body, that its action might tran- 
scend legislative power, though how it could do so is well-nigh 
inconceivable, that a notice went to the judges of the highest 
courts of justice, commanding their attendance as counselors at 
law. In this body thus constituted was vested the sovereignty 
of the British government. Whatever of greatness makes the 
English name illustrious, must be credited in its ultimate analy- 
sis, to the efficiency of this organization, framed as a represen- 
tative of the British sovereignty. Wisdom of a high character 
has been manifested times and ways without number in the crises 
of English history by this body; and yet, with the power which 
the Constitution of Great Britian vests in the existing sovereign, 
it must be admitted that there was a corresponding responsibil- 
ity, which in the hands of a bad sovereign made a despotism of 
the most crying sort. Indeed the greatness of the English nation 
and its love, of liberty are most manifested in their self-restraint, 
in their failure to use the instrumentalities of tyranny which lay 
ready-made at their hands. I venture the suggestion in passing, 
that the high measure of liberty now enjoyed by the English 
people, has arisen from the fact that for over sixty-three years 
the reins of government were in the hands of a woman of high 
character and not in the hands of a sovereign v/hose inclination 
was to the exercise of arbitrary power. 

All that is material, however, for my present purpose, is to 
invite your attention to the fact that at the time of the revolu- 
tion the English Parliament embodied in itself supreme execu- 
tive, legislative and judicial functions. There was absolutely 
no effective separation, and no court could decide a case between 
individuals without a knowledge that its judgment might be set 
aside by the House of Lords, by appeal or writ of error, or by 
the Parliament itself by a petition presented to that body by the 



326 20 VIRGINIA LAW REGISTER. [ Sept., 

losing litigant. If the House of Lords should prove recalcitrant, 
it was within the power of the sovereign, by the creation of new 
peers, whose opinions were known in advance, to control the 
concurrence of that body in any legislation pending before Par- 
liament itself. And it is a well-known fact that more than once 
in the last hundred years, measures of reform coming from the 
House of Commons were forced through the House of Lords 
by a threat of the exercise of this power. We are in the habit 
of saying that the English government secures for its citizens 
the very highest human liberty ; and so, perhaps, it does, but the 
liberty which is the birthright of the English people, finds its 
roots in the English character, and not in the possibilities de- 
ducible from the English constitution itself. 

So much for the English Parliament as it existed in 1775. 

With such an object lesson before them, a government which 
however limited in theory lent itself practically in the hands of 
an unscrupulous or tyrannical monarch to oppressions of the 
most serious kind — the colonists betook themselves to the task 
of framing governments for their own control, which would re- 
move from any central power, the opportunity or possibility of 
tyranny. The formation of the individual governments of the 
colonies was a protest against the tyranny exercised by the Eng- 
lish sovereign under the forms of law which were made possible 
by the constitution which I have just been sketching. In order 
to guard each individual government of the American States, 
the wise statesmen of that day created constitutions with 
declarations of rights, which were indeed for a twofold pur- 
pose: (1) as a protest against the form of government which 
had made such a result possible ; and (2) to guard each State 
against the possibility of any such result in the future. 

They saw that to accomplish such a result, it was neces- 
sary to divorce absolutely the three functions of government, 
and to lodge each in a separate board of magistracy and to 
prevent each board from exercising the functions which prop- 
erly belonged to the other. Of the thirteen original colonies, 
at least seven had in their constitutions a declaration that the 
powers of government, legislative, executive and judicial, 
should be maintained as separate and distinct bodies, and that 
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neither should exercise the functions properly belonging to the 
other. Of the other six, the same principle was clearly de- 
ducible from the instrument, though not so specifically declared. 

The first State to lead off in this new, constructive states- 
manship was the Old Dominion. A convention of burgesses 
composed of forty-five members met at Williamsburgh on the 
6th of May, 1776, and adopted a declaration of rights on the 
12th of June, and the same body framed a constitution which 
was adopted on the 29th of June, 1776, six days before the 
Declaration of Independence. I shall not take up and define 
specifically the effect which this provision of the constitution 
had upon the several functions of government, the lawmaking, 
the law-enforcing and the law-construing; but, I want to ask 
you to consider what effect this provision of the constitution 
had upon the judiciary. 

For over a hundred years the State and National govern- 
ments have bten operated as if the several functions of gov- 
ernment were antagonistic ; as if each was seeking to grasp 
for the possession of power at the expense of the other. We 
talk of the equilibrium produced as the resultant of these more 
or less conflicting forces, of the encroachment by the legisla- 
ture upon the executive and judicial functions, of the usurpa- 
tion by the judiciary of the functions committed to the legis- 
lature by the constitution, and of the assumption of power by 
the chief executive committed to the judiciary or the legisla- 
ture. In short, the idea seems to have crystalized in the minds 
of the publicists, that in some way there is a conflict between 
the several powers ot government, resulting in an equilibrium 
unstable in character, which changes from generation to gen- 
eration as the one or other of these functions of government 
may seem stronger or more aggressive. 

No such conflict exists. 

Before attempting to define judicial power in terms of the 
constitution, I am going to ask you to transport yourselves, 
without any change in your modern habits of thought, to a 
period one hundred and thirty-seven years ago. In doing so, 
you will forget Marbury v. Madison, and all the great judicial 
pamphlets which came from the master mind of the great 
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Chief Justice, and deal with the constitutions exactly as you 
find them, without any preconception, except such as is nec- 
essarily bound up in the accumulated wisdom of more than 
one and a third centuries. Let me in passing give you what 
impresses me as an interesting historical fact. 

We had in Kentucky in the latter years of the eighteenth 
century, a political club of some eminence, which held its ses- 
sions at Danville, Kentucky. Before the adoption of the Con- 
stitution of the United States, and while Kentucky was still 
subject to Virginia, the paymaster of the Continental Army 
was passing through Danville on his way to Louisville. He 
was assigned a room at the tavern adjoining that in which this 
political club was holding its regular session. The subject for 
debate on the night in question, was whether an act of the 
legislature in violation of the constitution was, or was not law. 
The debate became so heated that the traveler found himself 
unable to sleep. The conclusion reached by this political club 
was that such an act was unconstitutional, and therefore, not 
law. Two of the members of this club subsequently became 
judges of the Court of Appeals of Kentucky, and in the first 
volume of official reports may be found at least three cases in 
which an act of the legislature was declared unconstitutional 
and, therefore, void. This was, before the elaborate dictum of 
Chief Justice Marshall in Marbury v. Madison. No one, I 
imagine, can doubt the absolutely logical conclusion reached 
by Chief Justice Marshall, and it is equally true that no law- 
yer doubts that the conclusion reached in that particular case, 
was entirely outside of the decision, because having reached 
the conclusion that the court had no jurisdiction, under all 
legal principles, that was the end of that litigation. Following 
this master decision are innumerable judicial utterances to the 
same effect until the profession has been swamped with the 
overwhelming demonstration that the constitution is the para- 
mount law and that the courts are the ultimate arbiters of all 
the functions of government. 

Let us weigh this latter contention. 

An examination of the constitution of any State will dis- 
close the fact that the restraints imposed by it may be classi- 
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fied generally under two heads : ( 1 ) those general provisions 
whose purpose is to conserve human rights, or individual lib- 
erty; and (2) those provisions which are administrative in 
character, and whose purpose is to secure the orderly admin- 
istration of the government itself. Provisions of the second 
character are generally addressed to that board of magistracy 
whose conduct is to be affected thereby. Let me illustrate from 
your Constitution of 1873 which contains a declaration of 
rights in twenty-six sections, all of which are declared to be 
"general, great and essential principles of liberty" and "ex- 
cepted out of the general powers of government." I am using 
the Constitution of 1873, instead of that of 1776, because the 
affirmative declarations are a little clearer, though the meaning 
is the same. In excepting these provisions out of the general 
powers of government, the people expressly reserve them from 
being dealt with by any of the boards jf magistracy, created 
by the instrument itself. It is too plain for serious discussion 
that any attempt to deprive one of your citizens of any of these 
rights by any official action, would be beyond any power con- 
ferred by the people upon any magistrate. Any forcible at- 
tempt by a public official to interfere with any of these rights 
or to violate any of the restrictions herein contained, whether 
under the guise of a nominal statute or not, would be an in- 
dividual aggression of the person attempting it, and might be 
accordingly resisted by any means recognized by law. Neither 
the person affected nor any court, to which he might appeal, 
would be bound to recognize the validity of any such nominal 
statute, because, having been "excepted out of the general 
powers of government," such an act would be unconstitutional 
and the violation of a reserved right would be justiciable. 

On the other hand, take an illustration of an administra- 
tive provision. Your General Assembly is forbidden by Sec- 
tion 2 of Article 3 from considering a bill until the same has 
been committed and printed. Manifestly a bill passed without 
commitment and printing would be a violation of the instru- 
ment, but could its unconstitutionality be adjudged by the 
courts? I submit it could not, because its unconstitutionality 
depends upon the existence of conditions, the ascertainment of 
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which in the ordinary, orderly course of business, is to be had 
by the board whose power it is to act when the condition ex- 
ists. It is not, therefore, justiciable. The solemn farce of a 
judge summoning as witnesses the members of a co-ordinate 
branch of government and cross-examining them as to their 
dereliction of duty, would be a spectacle for gods and men. 
Again we find that your constitution enjoins upon the Gov- 
ernor the duty of appointing a Secretary of State. Would a 
mandamus lie to compel executive action? The refusal to act 
would be a distinct violation of the instrument, but such re- 
fusal, I submit, would not be justiciable. Take an illustration 
from my own State: Section 118 of our constitution provides 
that "the court shall prescribe by rule that petitions for re- 
hearing shall be considered by a judge who did not deliver the 
opinion in the case." But how may this provision be enforced? 
A court can not be impeached, nor addressed from office, al- 
though its judges may be. The duty imposed upon a court is 
one whose enforcement depends for its sanction upon the oath 
of office of the separate judges, and the refusal to enact such 
a rule, while a distinct violation of the constitution, would not 
be justiciable. Take one other illustration: By the provisions 
of our own constitution, the General Assembly is required to 
enact a law prohibiting State officials from riding on passes, 
and providing penalties therefor. Our constitution has been 
in force for over twenty-two years, but no such law has yet 
been enacted ; a sin of omission, no matter how strong the com- 
mand may be, is not justiciable. More mandates of the consti- 
tution find their exclusive sanction in the oath of office than 
in the decrees of the courts. Where does the line lie between 
the justiciable and the non- justiciable violation of the consti- 
tution? Section 26 of our Constitution, as Article 1 of yours, 
defines exactly where it lies. When the people in whom ^ rests 
sovereign power declare certain fundamental rights and then 
say that all laws contrary thereto are void, or that the enu- 
merated rights are "excepted out of the general powers of gov- 
ernment," then, under the familiar rule of exclusion, enact- 
ments infringing other provisions are not void, but the recalci- 
trant servant is left to be dealt with by his master and by the 
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scourge of his own conscience. On one side lie infringements 
which are justiciable, on the other those enforcible solely by a 
just responsibility to the people and by a conscientious regard 
for the oath of office. The danger of courts overlooking this 
distinction is one which arises from the high character of the 
members of the court itself. It is extremely difficult for a 
judge who is conscious of his own integrity of purpose, to 
realize that the legislative power may be equally conscientious 
and equally intelligent, and when there comes before him an 
act, which to him seems unjust or a usurpation, he is very apt 
to declare it unconstitutional, although in so doing he may be 
guilty of unconscious usurpation himself. I have noticed along 
this line that those judges who are most willing to declare in 
favor of their own jurisdiction, and are most willing to declare 
acts unconstitutional, are among that class of judges who are 
most upright and conscientious. 

Much has been said in these latter days about judges setting 
aside Acts of the Legislature, because such Acts violate the 
constitution. The form in which the criticism is made shows 
a lack of clearness of thought, which is not a credit to the 
critics. In no true and proper sense does a judge ever set 
aside an Act of the Legislature. When a specific Act of the 
Legislature constitutes a link in the plaintiff's cause of action, 
or the defendant's defense against a cause of action, it is the 
duty of the court to determine whether the link is sound or a 
broken one. 

Further, I think a slavish adherence to the doctrine of stare 
decisis and its correlative solecism of overruling decisions is 
an assumption of legislative power by the courts. 

First, let me analyze this as an elementary proposition and 
then illustrate it historically. 

In reaching any legal judgment, two elements concur to pro- 
duce the more or less logical sequitur. These are (1) the 
rule of law which seems to the court and counsel to underlie 
the particular lawsuit involved; and (2) the facts which are 
supposed to bring this particular case within the rule of law 
invoked. The facts relied on to bring the case within the prin- 
ciple of law are made to appear to the court, either by the tes- 
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timony of witnesses, by written memorials, or by general mat- 
ters of fact, so well known that the court will treat them as 
true, without the introduction of any evidence at all. So much 
of the issue of fact as depends upon the testimony of witnesses 
is, in the nature of things, more or less uncertain. The pro- 
bative efifect of the testimony of any witness depends in its 
ultimate analysis upon two things, the accuracy of his observa- 
tion, and his truthfulness in making the result of that observa- 
tion known to the tribunal trying the fact. Turning, on the 
other hand, to the question of law, we see that questions of 
law are tried by the court. Now, how does the court reach a 
conclusion upon a question of law? In a manner exactly anal- 
ogous to that which obtains in ascertaining facts, viz., by the 
examination of witnesses. 

As in ascertaining facts the probative effect of these wit- 
nesses depends, first, upon the accuracy of observation, and, 
second, upon the truthfulness in making the result of that ob- 
servation manifest, so every judge, or textwriter, or lecturer, 
or professor who undertakes to declare a legal principle, does 
so, with such persuasive effect, as comes from these two things, 
accuracy of observation, and truthfulness in telling the result 
of the observation. They are expert witnesses, no more no 
less. A judge who has had long service on the bench, who 
has been studious, diligent and just, is a more valuable witness 
to the legal principles involved in a lawsuit, precisely to the 
same extent and in the same way as he would be, were he 
testifying to the facts instead of testifying to the law. The 
testimony of Mr. Cooley, upon a matter of law, is entitled to 
the same weight in the trial of a lawsuit, as the testimony of a 
judge of equal learning and of equal frankness, no more, no 
less. The weight of the opinion of any lawyer, whether he 
wear the doctor's gown, the judge's toga, or the ordinary garb 
of the counselor, varies from day to day as the knowledge he 
acquires in his profession ripens into wisdom, and this without 
regard to the question, whether he is a mere practitioner, a 
professor, or a judge of the highest court of the State. There 
is no artificial weight to be given to a judicial utterance, merely 
because the lawyer who makes the utterance happens to oc- 
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cupy a judicial position. It is not wearing the ermine, but the 
ability to perceive the nuances shading a legal principle, which 
differentiates the great from the ordinary lawyer, much as the 
soul of music lurks in the overtones. 

What I wish to insist on is this : that the probative effect 
of any utterance declaring a legal principle is to be tested 
by the two underlying principles: (1) the accuracy of ob- 
servation ; and (2) truthfulness in making known the result 
of that observation, and this whether the witness be a judge 
or a mere lawyer. Whenever the judge of a court in deliv- 
ering an opinion goes beyond the conclusion required by the 
pending litigation in the attempt to demonstrate the accuracy 
of his judgment, he creates protoplasm, from which the most 
lucrative lawsuits are evolved. 

I think it may safely be asserted that the doctrine of stare 
decisis is a declaration that there exists in the courts at least 
a shred of lawmaking power, which should not be looked for 
in a representative government, which builds its structure upon 
the absolute separation of the three functions of government. 
In England the doctrine of stare decisis presents no solecism, 
while in America the solecism is quite apparent. The reason 
so often given for imputing to judicial utterances a lawmaking 
effect, that the community at large depends upon such ut- 
terances in making their contracts, is arguing in a circle. If 
the community at large would recognize the fact that a judicial 
utterance does not prescribe a rule of law, they would by that 
same token cease to impute such authority to judicial utter- 
ances and the supposed injustice would utterly vanish. Unless 
a judicial decision makes law, counselors would not hesitate 
to say so, and the public will cease to build their fortunes upon 
the sand and will build them upon the rock of legal principle. 
The traveler in the desert who sees the oasis through his fever- 
heated eyes, might just as readily claim that he had been 
cheated, as the investor who lays out his money upon what a 
judge supposes he sees rather than upon the eternal principles 
of justice, which underlie, or should underlie, the relation of 
man to his fellowman. Does the doctrine of stare decisis make 
for certainty of the law? It does not. The law does not derive 
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its vitality from the utterance of the judge who determines a 
given litigation, but he determines that litigation according to 
antecedently existing legal principles. These legal principles 
represent either legislative rules or those principles of common 
justice and morality which commend themselves to the en- 
lightened conscience of the judiciary. The rule of stare decisis 
assumes that the finding of the court in any given case, either 
makes a rule of law, or conclusively finds the facts in such a 
way that a status is created which binds the world. In no 
other way can we understand the word "authority" so used. 

I wish I could impress upon my brethren of the bar the 
idea that the doctrine of stare decisis is not only unsound as 
a legal principle, but that it is expressly a violation of the un- 
derlying principles of the constitution of this country, which 
demand a separation of legislative and judicial functions. The 
very reasons given for the rule demonstrate its unsoundness. 
The courts say: The ruling has been acquiesced in so long 
that it -constitutes a binding rule of property, viz., a statute. 

The converse of the assumption that the courts make law 
in declaring the rule which constitutes the ratio decidendi of 
any given decree or judgment may be found in the idea that 
they repeal bad law in overruling cases. 

The whole principle whi-^h a court acts on in overruling 
cases is a claim to itself ol power to repeat a law which they 
have improvidently enacted. No one ever supposed that in 
overruling a case the court did so upon the idea that it had 
found the facts wrong. It is solely upon the idea that it had 
declared the law wrong, and that such declaration would mis- 
lead the public as to the law itself. The true and logical prin- 
ciple for the decision of a case, does not call for the possi- 
bility of overruling a case, any more than it does for the re- 
vision of the facts upon which the decision is predicated. When 
the courts adopt the method of deciding cases, of declaring 
that one or the other litigant has brought himself within an 
existing 1 rinciple of law, and is therefore entitled to his ap- 
propriate relief, we will have no more enacting laws and then 
repealing them under the guise of overruling decisions. In 
other words, courts will not longer usurp consciously or un- 



1914. ] LIMITATIONS ON THE JUDICIARY. 335 

consciously the function which the people have imposed upon 
the lawmaking power. 

When a decisions becomes merely the court's testimony, as 
to its opinion of an existing principle of law applicable to an 
existing lawsuit, an overruling of the case will become as much 
of a solecism as overruling the fact testified to by a witness. 

An early protest against judicial decisions as a source of 
law may be found in the history of the Old Dominion and 
her first born daughter, which I hope may prove interesting 
to you. In 1776 the Virginia colonial Legislature passed an 
Act in this language: 

"And be it further ordained that the common law of Eng- 
land, all statutes or acts of parliament made in aid of the com- 
mon law prior to the fourth year of the reign of King James 
the First, and which are of a general nature, not local to that 
kingdom, together with the several acts of the general assembly 
of this colony now in force, so far as the same may consist 
with the several ordinances, declarations and resolutions of the 
general convention, shall be the rule of decision, and shall be 
considered as in full force, until the same shall be altered by 
the legislative power of this colony." 

In a case coming before Chancellor Taylor and reported in 
Hening and Munford, page 463, the effect of these English 
decisions as authority upon the courts of Virginia came to be 
considered, and the learned Chancellor said: 

"And while I have not less respect for English judges and 
English opinions than other gentlemen, yet I have too much 
regard for myself and the national character of my country 
to rely upon the English books further than for information 
merely, but not as authority ; it was the common law we adopted 
and not English decisions, and we should take the standard of 
that law (referring to the precepts of the civil law), namely, 
that we should live honestly, should hurt nobody, and should 
render to every one his due, for our judicial guide." 

In 1808 the Kentucky Legislature passed this Act, that 
"all reports and books containing adjudged cases of the King- 
dom of Great Britain, which decisions have taken place since 
the 4th day of July, 1776, shall not be read, nor considered as 
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authority in any of the courts of this Commonwealth, any 
usage or custom to the contrary notwithstanding." Notwith- 
standing this Act, in an argument before the Court of Appeals 
of Kentucky, Mr. Clay undertook to read from a decision in 
3d East, which recited the decisions of the courts of Great 
Britain rendered prior to the 4th day of July, 1776. Chief 
Justice Trimble, afterwards Justice of the Supreme Court by 
the grace of President John Quincy Adams, stopped counsel 
with the statement that reading the book was a violation of the 
Act of 1808. It was objected, first, that the Legislature had 
no more right to say what should be read in court than it had 
to prohibit the judge from using spectacles; and, in the second 
place, that counsel was reading the decision not as authority, 
but as evidence of what the English law was prior to the Dec- 
laration of Independence. But the learned Chief Justice re- 
fused to permit him to proceed. The Act of 1808 was en- 
forced further by the court in a second decision reported in 
the same year. It then seems to have died a natural death, 
as we find- no further reference to it by the courts, though Mr. 
Littell, one of our early reporters in the preface to one volume 
of his reports, in a humorous way comments upon the fact that 
the Act could not be violated, unless counsel, should read all 
the books in one speech, or at least, in one case. 

And now let me state what I have reached as the conclusion 
of the whole matter. 

It occurs to me there should be on the part of the people 
a declaration of rights, embracing these features: 

(1) It should be declared specifically that the courts should 
be limited in declaring Acts unconstitutional, to such acts as 
violate those provisions of the constitution which are written 
into that instrument for the purpose of conserving individual 
freedom of right. 

(2) Negatively it should be declared that those provisions 
of the constitution which are administrative in character, and 
are addressed directly, or by necessary implication to any spe- 
cial body of magistracy, should find their sole sanction in the 
oath of office, and in the responsibility which such officials 
hold to the people who selected them. 
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(3) The courts should voluntarily abandon the doctrine of 
saare decisis, so far as the same carries with it an implication 
that the courts have power to prescribe authoritatively rules 
of law, together with an abandonment of the twin solecism 
involved in repealing bad law by overruling bad decisions. 

(4) The courts should restrict themselves in the preparation 
of written opinions to a Succinct statement of the ground upon 
which the ultimate judgment or decree is intended to be rested. 
By an. adherence to this principle, not only would the courts 
be removed from the temptation to write too much, but they 
would also be enabled to decide cases more expeditiously, and 
therefore with greater satisfaction to the litigant, if not to the 
lawyer, who represents him. 

If the judges in administering justice between litigants would 
recognize these principles, which I sincerely believe to be writ- 
ten into the constitutions, there would be little or no occasion 
for any discussion of the recall of judicial decisions and none 
for the recall of judges, except in case of actual corruption. 

T. L. EdElen, 
in the American Law Review 
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